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Is US action under the Ambit of International Law? Human Right and International
Peace and Security at Risk?
“Whoever ill-treats a citizen indirectly injures the State, which must protect that
citizen.”
E. Vattel, on ‘The Law of Nations’
The corpus of international law is the most controversial area of law opened for legal
battles, when different actors interpret it to favor their interest while taking actions. This
regime of law has faced criticism for not having enforcement mechanisms which can be
consider as an area of law like a lion without having a teeth. Leaving this behind, this
piece assess the US drone strike of Iranian commander which took place in 3 January
2020 in light of international law through doctrinal analysis of different sources.
The world has learn from the atrocities of the two world wars and promised among
other things to maintain international peace and security as well as to save succeeding
generations from the scourge of war under the preamble of the UN charter. The charter
under article 2(4) urge all member states to refrain from the threat or use of force
against the territorial integrity or political independence of any state.1 This system of
territorial integrity is a matter of sovereignty which is attributable to the Westphalia
system of 1648. However, states have an inherent right in exceptional circumstances to
resort to use of force under the ambit of art. 51 of the UN charter in situations of
individual or collective self-defense if an armed attack occurs against a Member of the
United Nations, until the Security Council has taken the measures necessary to
maintain international peace and security.2 It’s only in these two scenarios that the
charter allowed use of force by states against another state. In this vein, unsettled issues
are evolving which are controversial to employ force by states such as, use of force for
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humanitarian intervention, protection of nationals abroad and national liberation
movements.3
The US action: Where it falls? Is it under the ambit of International Law?
In the first days of 2020 the Trump administration employed the bush doctrine of
anticipatory self-defense in assassinating the Iranian Commander Soleimani in
Baghdad.4 The action of US is not only limited in affecting one UN member state’s
sovereignty (Iran) rather it is also unwarranted interference against the territorial
integrity of a third UN member state which is Iraq without its knowledge. This shows
how power affects the international system and how it gives unfettered freedom for the
superpowers in disregarding international law.
The US justified the measure as a self-defense against imminent threat or attack on
American lives,5 which may not suffice to claim it under international law. Here, an
exploration of self-defense against imminent threat or attack is necessary for
understanding the legal underpinnings of the actions of US. US has a long history of
intervention on other states claiming self-defense to justify its actions. The most cited
jurisprudences are among others its intervention in Afghanistan following the horrific
9/11 attack, the aircraft attack in Libya in 1986 used for terrorist attacks on its citizens
abroad,6 in 1993 when the United States launched a cruise missile attack on Iraq's
Intelligence Service in Baghdad in response to a failed assassination attempt against
former President Bush7 and the intervention against Nicaragua in assisting rebels.8
Similarly, like the 3 January 2020 attack US has invoked the doctrine of self-defense in
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Libya but the action was condemned by the UN Security Council resolution9 resulting
intense criticism by many states.
US justified its action as imminent treat or attack to resemble to the concept of
anticipatory self-defense a well-established norm under international law, even though
the US action is far to qualify as anticipatory self-defense. Unlike the present US
qualification the doctrine of anticipatory self-defense which was propounded by the
Caroline case10 needs a clear existence of imminent threat or attack against the state.
Webster, claimed that to justify anticipatory self-defense a state must demonstrate that
"the necessity of that self-defense is instant, overwhelming and leaving no choice of
means, and no moment for deliberation.”11 His statement can be seen as a push of
states to use other methods before resorting to use of force such as peaceful dispute
settlement, negotiation and deliberation. Because, anticipatory self-defense has a very
narrow range in which it can be legitimately deployed as it is restricted by the
requirements of immediacy, necessity, and proportionality.12 However, in the present
US action it will be ill-conclusion to qualify the action as anticipatory self-defense on the
basis of the above requirements. Here we have to question whether the US was left
without a moment for deliberation or without a choice of means before launching its
attack against the Iranian Commander. I would say that it’s not, because there is no
threat against the US which can be justified under the test of “no choice of means”
(necessity) which usually claimed when states face a danger of weapons of mass
destruction, danger of imminent terrorist attack or may be danger of its citizens in
hostage. The US action is also disproportionate and ill-conceived move which expose
other U.S. citizens in danger in the two countries as well as falls sort of cost benefit
analysis. It would be better and easy for the U.S. to engage in peaceful means of solving
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disputes through diplomatic protection13 to avoid the attacks in its embassy rather than
posing a further great danger to its citizens. Furthermore, it would have been a better
solution to seek diplomatic solutions whenever possible, and to give fair warning to the
offending state before striking.14 Hence, the doctrine of anticipatory self-defense is
insufficient to legitimize U.S. intervention and the action is out of the ambit of
international law. Moreover, assassination of officials in other states represents a prima
facie violation of international law.15 Where no state of war exists, such assassination
would likely exhibit the crimes of aggression which is the use of armed force by a State
against the sovereignty, territorial integrity or political independence of another State,
or in any other manner inconsistent with the Charter of the United Nations.16
Claim of Preemptive Self-defense and Protection of Nationals Abroad: Can it favor
the US.
These scenarios are a controversial issues but practiced by some states in resorting to
use of force against others. Unlike a claim of anticipatory self-defense, where an
imminent threat or attack clearly exist, preemptive self-defense relies instead on the
mere possibility of an attack at some unspecified, future period of time. 17 “The claim to
preemptive self-defense is a claim to entitlement to use unilaterally, without prior
international authorization, high levels of violence to arrest an incipient development
that is not yet operational or directly threatening, but that if permitted to mature, could
be seen by the potential preemptors as susceptible to neutralization only at a higher and
possibly unacceptable cost to itself.”18 This kind of action is a creation of save heaven to
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deter future dangers which is not favored under international law because of its result
of unwarranted violation of the sovereignty of states.
On the other hand, there is a concept of protection of nationals abroad which may
warrant states to use force against another state. The Entebbe case is the typical example
where Israel defense force operate a hostage rescue mission against Ugandan troops in
Entebbe Airport in Uganda in 1967.19 In this case Israel used its force to protect its
nationals in Uganda who were in an imminent threat after a plane hijacked by
Palestinians to Entebbe airport supported by Eid Amin force and freed its nationals
ambushing the Ugandan forces. Similarly, the present US attack resembles this scenario
where it acted to avert an attack and a potential attack on its nationals working in Iran
perpetrated by Soleimani. The problem here is that, unlike Israel’s successful mission,
the action of US cannot avert the danger to its citizens rather than escalating the
situation and laying citizens of U.S. living in Iran and Iraq at risk.
Issues of Human Rights and International Peace and Security
Whether international law can make the world a better place or not is not a question in
the international community. Because, there are different principles which guide the
behavior of states in their actions and relations including good faith, exclusive
jurisdiction, dispute settlement and international cooperation. For instance, the charter
of UN under Article 2(3) requires all members to "settle their international disputes by
peaceful means in such a manner that international peace and security, and justice, are
not endangered.20 Hence, it’s the duty of states to appeal to diplomatic solutions and to
live up to its obligations not to impair the international peace and security. Particularly,
it is the sacred duty of the leaders of superpowers to refrain from malicious acts which
may result the blown of the WWIII. Thus, the strongest superpower U.S. which is
capable to form a custom that will become a legal principle to be generally accepted by
other states has to be careful in taking serious measures not to hamper the international
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system. It must also resort to use of force after exhausting all the available peaceful
avenues for settling disputes.
On the other hand, states are under obligation to cooperate for the universal respect and
observance of human rights and fundamental freedoms as stipulated under art. 55 and
56 of the UN charter. It is the duty of states to refrain from acts that can result violations
of human rights. The doctrine of extraterritorial applicability of human rights imposed
a diagonal obligation on states to protect and respect human rights out of its jurisdiction
in certain situations.21 The Human Rights Committee (HCR), for instance, assumes that
the ICCPR is applicable outside of the territory of a state party if it exercises effective
control.22

Further, the European Court of Human Rights the court also impose

extraterritorial obligation of human rights on states “whenever the state, through its
agents, exercises control and authority over an individual.”23 So, it’s only in this
situation of jurisdiction and effective control that human right obligations can be
established. Accordingly, a case where military drones are used in areas not under the
control of a state most likely will not be considered a case of extraterritorial
jurisdiction.24 Because, military drones and their actors perform far away from the
territory of the state and it is difficult to establish effective control over a territory or
over a person.25 However, as the case of military drones has a potential effect on human
rights in there realization extraterritorially26 the obligation of states must be established.
Thus, the drone attack by U.S. which result the killing of other individuals along the
commander is a violation of international human rights obligation.
Attacking Embassies, setting the Fire for War: Unlawful under International Law.
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The protection of human beings by means of international law is today one of the
principal goals of the international legal order,27 this protection may be achieved among
other things through consular protection, protection in international human right
treaties and diplomatic protection.28 Diplomatic protection which primarily consists of
customary international law is a well-established norm29 which gives ultimate
protection for diplomats abroad. Under international law it is customary that the
premises of the mission usually donates an embassy is inviolable and the receiving State
is under a special duty to take all appropriate steps to protect the premises of the
mission against any intrusion or damage and to prevent any disturbance of the peace of
the mission or impairment of its dignity.30 The protection afforded to embassies cannot
be derogated by the receiving state even in cases of broken diplomatic relations
between the two States or even in case of armed conflict.31 Therefore, it is established
that the duty of states to respect and protect the premises of the mission of a certain
country is a well-developed norm under international law.
Disregarding this international obligation Iranian backed militias were participating in
assaulting US embassy,32 though Iran denied the fact of the support. However, as the
presence of Iran in Iraq is not in question as inferred from its official’s statement33
Iranian Brigadier-General Massoud Jazayeri who previously stated that Iran could best
help Iraq by providing it with direction on its “successful experiments in popular allaround defense”. Hence, the government’s failure to prevent those actions where its
presence is established is a breach of an inviolable international obligation which may
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entitle the US to exercise its right of diplomatic protection. As PCIJ and eighteenthcentury jurist Emerich de Vattel noted, an injury to an alien is an injury to his state of
nationality, which becomes therefore the holder of the right infringed.34 Even he
propounded saying that whoever ill-treats a citizen indirectly injures the State, which
must protect that citizen.35 In this respect, the International Court of Justice (ICJ) stated
in an oft-cited case that “within the limits prescribed by international law, a State may
exercise diplomatic protection by whatever means and to whatever extent it thinks fit,
for it is its own right that the State is asserting.”36 Even though, it is not possible and
may not be effective for a state to protect the rights of persons subject to its jurisdiction
when they were outside of its territory due to strategic difficulties, the right of the state
is not in question. In such cases, action would be possible only through diplomatic
channels and tools of diplomatic protection.37
To sum up, for the common benefit of peaceful co-existence, protection of citizens,
maintenance of international peace and security as well as for the promotion of
international friendly relations established under international law the two countries
must resort swiftly to calm the situation. Iran also need to refrain from involving in any
kind of future reprisal which is prohibited under international law and may result a
danger to the international community in blowing world wars. Besides, the UN which
is an international organization to settle international matters must uphold its
responsibilities to open up for new negotiations between the two states before the
international peace and security become disrupted and face a big danger.
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